
Submission ID: 35944

Since our submission under Deadline 2 (REP1-061 - Responses to ExQ1), the Applicant contacted Anglian Water and
provided a copy of Bespoke Protective Provisions (PPs) on 28th March 2025, which are based on Anglian Water’s
template previously supplied. We attach for the Examiner’s information, a copy of the current draft of the Bespoke
Protective Provisions provided. 
We responded to the Applicant on 4th April 2025, raising objections to proposed wording which has been inserted in a
number of places and reviewed by our legal representatives. These are as follows:
1.        Anglian Water cannot accept that the words “not to be unreasonably withheld” be added at the end of the acquisition
paragraph (numbered 7 on this version): the procedure for removing apparatus is set out in the paragraphs following it,
and it is simply not possibly for a public water main or sewer to be operated by anyone other than a duly appointed
relevant undertaker.
2.        There are no grounds for moving construction risk from the NSIP provider to Anglian Water, which is the effect of the
indemnity cap (in the paragraph numbered 12(6) in this version): given this is not an Anglian Water project there is no
reason why we should bear this risk.
3.        A protected strip of 6 metres has been allocated to any of our existing apparatus whose diameter exceeds 400mm (in
the paragraph numbered 10 (7)). Please revert to the original wording of the PP template “a distance to be agreed on a
case-by-case basis”. The Applicant has not sought advice from Anglian Water on such apparatus within the project
boundary to decide the appropriate stand-off distance. It requires engineer input and advice to determine and assessing
the depth and material of apparatus will also be a determining factor. 
Notwithstanding the verbal update that was given to the ExA by the Applicant’s representative during Issue Specific
Hearing Session 2 on these outstanding technical and commercial matters, we await a detailed response on the above so
that we can proceed further to try to come to an agreement on the Bespoke Protective Provisions.
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PART 1 
For the protection of Anglian Water 

Application 

1.For the protection of Anglian Water the following provisions have effect, unless otherwise agreed 
in writing between the undertaker and Anglian Water. 

Interpretation 

2.. In this Part of this Schedule— 
“1991 Act” means the New Roads and Street Works Act 1991; 
“alternative apparatus” means alternative apparatus adequate to enable Anglian Water to fulfil its 
statutory functions in a manner no less efficient than previously; 
“Anglian Water” means Anglian Water Services Limited (company number 02366656) whose 
registered office is at Lancaster House, Lancaster Way, Ermine Business Park, Huntington, 
Cambridgeshire PE29 6XU; 
“Anglian Water Property” means the Clacton-Holland Haven Water Recycling Centre, North side of 
Manor Way, Clacton on Sea, Essex, CO15 5TZ in the vicinity of Plot 01-002 and north of Plot 01-003 
“apparatus” means: 
(a) works, mains, pipes or other apparatus belonging to or maintained by Anglian Water for the 
purposes of water supply and sewerage; 
(b) any drain or works vested in Anglian Water under the Water Industry Act 1991; 
(c) any sewer which is so vested or is the subject of a notice of intention to adopt given under 
section 102(4) of that Act or an agreement to adopt made under section 104 of that Act; 
(d) any drainage system constructed for the purpose of reducing the volume of surface water 
entering any public sewer belonging to Anglian Water; 
and 
(e) includes a sludge main, disposal main or sewer outfall and any manholes, ventilating shafts, 
pumps or other accessories forming part of any such sewer, drain or works, and includes any structure 
in which apparatus is or is to be lodged or which gives or will give access to apparatus; 
and for the purpose of this definition, where words are defined by section 219 of that Act, they must 
be taken to have the same meaning;  
“functions” includes powers and duties; 
“in”, in a context referring to apparatus or alternative apparatus in land, includes a reference to 
apparatus or alternative apparatus under, over or upon land; and   
“plan” includes all  sections, drawings, specifications and method statements.  

Access 

3. (1) Access for Anglian Water or any person acting under its instruction, including access for vehicles 
and plant, to the Anglian Water Property over Plot 01-002 and to any apparatus utilities and services 
will not extinguished or prevented and must not be unreasonably restricted or delayed by the undertaker 
during the construction, operation, maintenance or decommissioning of the authorised development in 
accordance with sub-paragraphs (2) and (3). 

(1) Unreasonable delay or restriction in sub-paragraph (1) will not prevent the temporary restriction 
of access for other users (including access by the public) or the control or marshalling of access to 
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facilitate the safe movement of large vehicles or plant or the carrying out of works to the access route 
by the undertaker, subject to the provisions of sub-paragraph (2) and (3) of this paragraph.  

(2) Where any part of the access to the Anglian Water Property is restricted or controlled by the 
undertaker, any physical measures must be agreed by the Anglian Water (acting reasonably) prior to 
the implementation. The undertaker must provide access to the Anglian Water Property on request 
from Anglian Water or any person acting under its instruction and take steps (as soon as reasonably 
practicable) to allow access to and from the Anglian Water Property through or around that restriction 
or physical measure 

On street apparatus 

4. This Part of this Schedule does not apply to apparatus in respect of which the relations between the 
undertaker and Anglian Water are regulated by the provisions of Part 3 of the 1991 Act.  

Apparatus in stopped up streets 

5. Regardless of the temporary stopping up or diversion of any highway under the powers conferred 
by article 14 (temporary restriction of use of streets), Anglian Water is at liberty at all times to take all 
necessary access across any such stopped up highway and to execute and do all such works and things 
in, upon or under any such highway as may be reasonably necessary or desirable to enable it to 
maintain any apparatus which at the time of the stopping up or diversion was in that highway. 

Protective works to buildings 

6. The undertaker, in the case of the powers conferred by article 18 (protective work to buildings), 
must exercise those powers so as not to obstruct or render less convenient the access to any apparatus 
without the written consent of Anglian Water (such agreement not to be unreasonably withheld) 

Acquisition of land 

7. Regardless of any provision in this Order or anything shown on the land plans, the undertaker must 
not acquire any apparatus otherwise than by agreement (such agreement not to be unreasonably 
withheld). 

Removal of apparatus 

8.(1) If, in the exercise of the powers conferred by this Order, the undertaker acquires any interest in 
any land in which any apparatus is placed or requires that Anglian Water’s apparatus is relocated or 
diverted, that apparatus must not be removed under this Part of this Schedule, and any right of Anglian 
Water to maintain that apparatus in that land must not be extinguished, until:  

(a) alternative apparatus has been constructed and is in operation to the reasonable satisfaction of 
Anglian Water in accordance with sub-paragraphs (2) to (8); and 

(b) facilities and rights have been secured for that alternative apparatus in accordance with 
paragraph 9. 

(2) If, for the purpose of executing any works in, on or under any land purchased, held, appropriated 
or used under this Order, the undertaker requires the removal of any apparatus placed in that land, the 
undertaker must give to Anglian Water written notice of that requirement, together with a plan of the 
work proposed, and of the proposed position of the alternative apparatus to be provided or constructed 
and in that case (or if in consequence of the exercise of any of the powers conferred by this Order an 
undertaker reasonably needs to remove any of its apparatus) the undertaker must, subject to sub-
paragraph (3), afford to Anglian Water the necessary facilities and rights for the construction of 
alternative apparatus in other land of the undertaker and subsequently for the maintenance of that 
apparatus. 
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(3) If alternative apparatus or any part of such apparatus is to be constructed elsewhere than in other 
land of or land secured by the undertaker, or the undertaker is unable to afford such facilities and rights 
as are mentioned in sub-paragraph (2) in the land in which the alternative apparatus or part of such 
apparatus is to be constructed Anglian Water must, on receipt of a written notice to that effect from 
the undertaker, as soon as reasonably possible use its best endeavours to obtain the necessary facilities 
and rights in the land in which the alternative apparatus is to be constructed. 

(4) Any alternative apparatus to be constructed in land of or land secured by the undertaker under 
this Part of this Schedule must be constructed in such manner and in such line or situation as may be 
agreed between Anglian Water and the undertaker or in default of agreement settled by arbitration in 
accordance with article 42 (arbitration). 

(5) Anglian Water must, after the alternative apparatus to be provided or constructed has been agreed 
or settled by arbitration in accordance with article 42 (arbitration), and after the grant to Anglian Water 
of any such facilities and rights as are referred to in sub-paragraphs (2) or (3), proceed without 
unnecessary delay to construct and bring into operation the alternative apparatus and subsequently to 
remove any apparatus required by the undertaker to be removed under the provisions of this Part of 
this Schedule. 

(6) Regardless of anything in sub-paragraph (5), if Anglian Water gives notice in writing to the 
undertaker that it desires the undertaker to execute any work, or part of any work in connection with 
the construction or removal of apparatus in any land of the undertaker or to the extent that Anglian 
Water fails to proceed with that work in accordance with sub-paragraph (5) or the undertaker and 
Anglian Water otherwise agree, that work, instead of being executed by Anglian Water, must be 
executed by the undertaker without unnecessary delay and to the reasonable satisfaction of Anglian 
Water. 

(7) If Anglian Water fails either reasonably to approve, or to provide reasons for its failure to 
approve along with an indication of what would be required to make acceptable, any proposed details 
relating to required removal works under sub-paragraph (2) within 28 days of receiving a notice of the 
required works from the undertaker, then such details are deemed to have been approved. For the 
avoidance of doubt, any such “deemed consent” does not extend to the actual undertaking of the 
removal works, which must remain the sole responsibility of Anglian Water or its contractors . unless 
these works are to be carried out by the undertaker in accordance with sub-paragraph (6).  

(8) Whenever alternative apparatus is to be or is being substituted for existing apparatus, the 
undertaker must, before taking or requiring any further step in such substitution works, use best  
endeavours to comply with Anglian Water’s reasonable requests for a reasonable period of time to 
enable Anglian Water to: 

(a) make network contingency arrangements; or 
(b) bring such matters as it may consider reasonably necessary to the attention of end users of the 

utility in question. 

Facilities and rights for alternative apparatus 

9. (1) Where, in accordance with the provisions of this Part of this Schedule, the undertaker affords to 
Anglian Water facilities and rights for the construction and maintenance in land of the undertaker of 
alternative apparatus in substitution for apparatus to be removed, those facilities and rights are to be 
granted upon such terms and conditions as may be agreed between the undertaker and Anglian Water 
or in default of agreement settled by arbitration in accordance with article 48 (arbitration). 

(2) If the facilities and rights to be afforded by the undertaker in respect of any alternative apparatus, 
and the terms and conditions subject to which those facilities and rights are to be granted, are in the 
opinion of the arbitrator less favourable on the whole to Anglian Water than the facilities and rights 
enjoyed by it in respect of the apparatus to be removed and the terms and conditions to which those 
facilities and rights are subject, the arbitrator must make such provision for the payment of 
compensation by the undertaker to Anglian Water as appears to the arbitrator to be reasonable having 
regard to all the circumstances of the particular case. 
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(3) Such facilities and rights as are set out in this paragraph are deemed to include any statutory permits 
granted to Anglian Water in respect of the apparatus in question, whether under the Environmental 
Permitting (England and Wales) Regulations 2010 or other legislation. 

Retained apparatus 

10. —(1) Not less than 28 days before starting the execution of any works in, on or under any land 
purchased, held, appropriated or used under this Order that are near to, or will or may affect, any 
apparatus (or any means of access to it) the removal of which has not been required by the undertaker 
under sub-paragraph (2), the undertaker must submit to Anglian Water a plan, section and description 
of the works to be executed. 

(2) Those works must be executed only in accordance with the plan, section and description  submitted 
under sub-paragraph (1) and in accordance with such reasonable requirements as may be made in 
accordance with sub-paragraph (3) by Anglian Water for the alteration or otherwise for the protection 
of the apparatus, or for securing access to it, and Anglian Water is entitled to watch and inspect the 
execution of those works. 

(3) Any requirements made by Anglian Water under sub-paragraph (2) must be made within a period 
of 21 days beginning with the date on which a plan, section and description under sub-paragraph (1) 
is submitted to it. 

(4) If Anglian Water in accordance with sub-paragraph (2) and in consequence of the works proposed 
by the undertaker, reasonably requires the removal of any apparatus and gives written notice to the 
undertaker of that requirement, paragraphs 137 to 139 and 142 to144 apply as if the removal of the 
apparatus had been required by the undertaker under paragraph 8(2). 

(5) Nothing in this paragraph precludes the undertaker from submitting at any time or from time to 
time, but in no case less than 28 days before commencing the execution of any works, a new plan, 
section and description instead of the plan, section and description  previously submitted, and having 
done so the provisions of this paragraph apply to and in respect of the new plan, section and 
description. 

(6) The undertaker is not required to comply with sub-paragraph (1) in a case of emergency but in that 
case must give to Anglian Water notice as soon as is reasonably practicable and a plan of those works 
as soon as reasonably practicable subsequently and must comply with sub-paragraph (3) in so far as is 
reasonably practicable in the circumstances, using its reasonable endeavours to keep the impact of 
those emergency works on Anglian Water’s apparatus, on the operation of its water and sewerage 
network and on end-users of the services Anglian Water provides to a minimum. 

(7) For the purposes of sub-paragraph (1) and without prejudice to the generality of the principles set 
out in that sub-paragraph, works are deemed to be in land near Anglian Water’s apparatus (where it is 
a pipe) if those works fall within the following distances measured from the medial line of such 
apparatus: 

(a) 4 metres where the diameter of the pipe is less than 250 millimetres; 

(b) 5 metres where the diameter of the pipe is between 250 and 400 millimetres, and 

(a) 6 meters where the diameter of the pipe exceeds 400 millimetres. 

Expenses and costs 

11.—(1) Subject to the following provisions of this paragraph, the undertaker must repay to Anglian 
Water all expenses reasonably incurred by Anglian Water in, or in connection with, the inspection, 
removal, alteration or protection of any apparatus or the construction of any new apparatus which may 
be required in consequence of the execution of any such works as are referred to in this Part of this 
Schedule but always excluding any consequential loss or indirect loss suffered by Anglian Water. 
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(2) There must be deducted from any sum payable under subparagraph (1) the value of any apparatus 
removed under the provisions of this Part of this Schedule that value being calculated after removal. 

(3) If in accordance with the provisions of this Part of this Schedule— 

(a) apparatus of better type, of greater capacity or of greater dimensions is placed in 
substitution for existing apparatus of worse type, of smaller capacity or of smaller dimensions; or 

(b) apparatus (whether existing apparatus or apparatus substituted for existing apparatus) 
is placed at a depth greater than the depth at which the existing apparatus was situated, and the placing 
of apparatus of that type or capacity or of those dimensions or the placing of apparatus at that depth, 
as the case may be, is not agreed by the undertaker or, in default of agreement, is not determined by 
arbitration in accordance with article 48 (arbitration) to be necessary, then, if such placing involves 
cost in the construction of works under this Part of this Schedule exceeding that which would have 
been involved if the apparatus placed had been of the existing type, capacity or dimensions, or at the 
existing depth, as the case may be, the amount which apart from this sub-paragraph would be payable 
to Anglian Water by virtue of subparagraph (1) must be reduced by the amount of that excess. 

(4) For the purposes of sub-paragraph (3)— 

(a) an extension of apparatus to a length greater than the length of existing apparatus is 
not to be treated as a placing of apparatus of greater dimensions than those of the existing apparatus; 
and 

(b) where the provision of a joint in a pipe or cable is agreed, or is determined to be 
necessary, the consequential provision of a jointing chamber or of a manhole is to be treated as if it 
also had been agreed or had been so determined. 

(5) An amount which apart from this sub-paragraph would be payable to Anglian Water in respect of 
works by virtue of sub-paragraph (1) must, if the works include the placing of apparatus provided in 
substitution for apparatus placed more than 7 years and 6 months earlier so as to confer on Anglian 
Water any financial benefit by deferment of the time for renewal of the apparatus in the ordinary 
course, be reduced by the amount which represents that benefit. 

12.—(1) Subject to the following provisions of this paragraph, if by reason or in consequence of the 
construction of any such works referred to in sub-paragraphs 8(1) or 8(2), or by reason of any 
subsidence resulting from such development or works, any damage is caused to any apparatus or 
alternative apparatus (other than apparatus the repair of which is not reasonably necessary in view of 
its intended removal for the purposes of those works) or property of Anglian Water, or there is any 
interruption in any service provided, or in the supply of any goods, by Anglian Water, the undertaker 
must— 

(a) bear and pay the cost reasonably incurred by Anglian Water, accompanied by an 
invoice or claim from Anglian Water, in  making good such damage or restoring the supply; and 

(b) make reasonable compensation to Anglian Water for any other expenses, loss, 
damages, penalty or costs incurred by Anglian Water, 

by reason or in consequence of any such damage or interruption but always excluding any 
consequential loss or indirect loss arising from such damage or interruption.  

(2) The fact that any act or thing may have been done by Anglian Water on behalf of the undertaker 
or in accordance with a plan approved by Anglian Water or in accordance with any requirement of 
Anglian Water or under its supervision does not, subject to sub-paragraph (3), excuse the undertaker 
from liability under the provisions of sub-paragraph (1) unless Anglian Water fails to carry out and 
execute the works properly with due care and attention and in a skilful and professional like manner 
or in a manner that does not accord with the approved plan. 
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(3) Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to any damage 
or interruption to the extent that it is attributable to the unlawful or unreasonable act, neglect or default 
of Anglian Water, its officers, servants, contractors or agents. 

(4) Anglian Water must give the undertaker reasonable notice of any such claim or demand and no 
settlement or compromise is to be made, without the consent of the undertaker (such consent not to be 
unreasonably withheld or delayed) who, if withholding such consent, has the sole conduct of any 
settlement or compromise or of any proceedings necessary to resist the claim or demand. 

(5) Anglian Water must use reasonable endeavours to mitigate in whole or in part and to minimise any 
costs, expenses, loss, demands and penalties to which the undertaker must bear and pay the costs for.  

(6) The total amount which would be payable to Anglian Water arising out of or in connection with 
this Part of the Schedule in relation to any costs, compensation, expenses, losses, damages, penalties 
or any other liabilities is subject to the total liability cap of £30,000,000 (thirty million pounds). 

Cooperation 

13. For the avoidance of doubt whenever Anglian Water’s consent, agreement or approval is required 
in relation to plans, documents or other information submitted by the undertaker or the taking of action 
by the undertaker, it must not be unreasonably withheld or delayed. 

14. Where in consequence of the proposed construction of any of the authorised development, the 
undertaker or Anglian Water requires the removal of apparatus under paragraph 8(2) or Anglian Water 
makes requirements for the protection or alteration of apparatus under paragraph 10, the undertaker 
must use all reasonable endeavours to co-ordinate the execution of the works in the interests of safety 
and the efficient and economic execution of the authorised development and taking into account the 
need to ensure the safe and efficient operation of Anglian Water’s undertaking, using existing 
processes where requested by Anglian Water, provided it is appropriate to do so, and Anglian Water 
must use all reasonable endeavours to co-operate with the undertaker for that purpose. 

15. Where the undertaker identifies any apparatus which may belong to or be maintainable by Anglian 
Water but which does not appear on any statutory map kept for the purpose by Anglian Water, it must 
inform Anglian Water of the existence and location of the apparatus as soon as reasonably practicable. 

16. Nothing in this Part of this Schedule affects the provisions of any enactment or agreement 
regulating the relations between the undertaker and Anglian Water in respect of any apparatus laid or 
erected in land belonging to the undertaker on the date on which this Order is made. 

17. The undertaker and Anglian Water may by written agreement substitute any period of time for 
those periods set out in this Part of this Schedule. 
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